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AALU Bulletin No:  10-44 April 19, 2010 

Subject: TARP Special Master Rules on 2010 Compensation Packages for Top 
25 Executives and Requests Compensation Information from All 419 
Firms that Received TARP Assistance Prior to February 17, 2009 

Major References: Treasury Press Release and Five Rulings Issued by Special Master for 
TARP Executive Compensation on March 23, 2010; Letter dated March 
23, 2010, from TARP Special Master to all 419 Firms that received TARP 
Assistance Prior to February 17, 2009 

Prior AALU Washington Reports: 10-38; 10-22; 09-123; 9-110; 09-108;  09-79; 09-71 
 
MDRT Information Retrieval Index Nos.: 1600.03; 7400.00 
 

SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  
THE CONCLUSION OF THIS WASHINGTON REPORT. 

The Special Master for TARP Executive Compensation, Kenneth R. Feinberg 
("Special Master"), has issued rulings on the proposed 2010 compensation packages 
for the top 25 executives of the five remaining firms that received exceptional 
assistance under the Troubled Asset Recovery Program ("TARP") - namely, AIG, 
Chrysler, GM, GMAC and Chrysler Financial.  Citigroup and Bank of America are no 
longer subject to the Special Master's review because they have repaid their TARP 
obligations.  The 2010 compensation packages approved by the Special Master are 
similar to the 2009 (and first) compensation packages approved in October 2009 (see 
our Bulletin No. 09-123) and reaffirm the general principles established by the Special 
Master in 2009.   

The Special Master also issued a letter to all 419 firms that received TARP 
assistance prior to February 17, 2009, requesting information on compensation paid to 
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their top 25 executives prior to that date.  As required by law, the Special Master will 
review those payments to determine whether any payment was contrary to the public 
interest and, if so, will seek to negotiate reimbursements to the federal government.   

Background 

In June 2009, the Treasury issued an interim final rule that provides guidance on the executive 
compensation and corporate governance standards that apply to companies that participate in TARP 
("Interim Final Rule").   (See our Bulletins Nos. 09-110, 09-79 and 09-71.)   

The Interim Final Rule also established the Office of the Special Master to address the application 
of these rules to TARP companies and their employees.  The Special Master is responsible for interpreting 
the compensation and corporate governance standards that apply to TARP companies, including the 
Interim Final Rule and any other applicable guidance.   

Among his duties and responsibilities with respect to TARP companies receiving exceptional 
assistance is the obligation to review and approve compensation payments and compensation structures 
applicable to the top 25 executives.  The Special Master issued the first set of rulings with respect to the 
proposed compensation packages submitted by the companies for 2009 and made significant changes to 
those packages.  The remaining five companies that received exceptional assistance and have not repaid 
their assistance submitted proposed 2010 compensation packages to the Special Master for his review and 
approval.   

2010 Rulings 

The 2010 rulings are similar to those issued for 2009, and according to the Special Master, reaffirm 
the general principles established in 2009 to bring executive pay into line with long-term value creation 
and financial stability.  In the cover letter to each of the five companies transmitting the specific rulings, 
the Special Master explained that the general principles require that: 

(1) There can be no guarantee of any bonus or retention awards among the compensation 
structures approved by the Special Master. 

(2) Base salary paid in cash should not exceed $500,000 per year, except in appropriate cases 
for good cause shown.  The majority of each executive's base salary will be paid in the form of stock that 
will immediately vest, but will only be redeemable in three equal, annual installments beginning on the 
second anniversary of the date stock salary is earned, with each installment redeemable one year early if a 
company repays its federal obligations. 

(3) Total compensation for each individual must be appropriate when compared with total 
compensation provided to persons in similar positions or roles at similar entities, and should generally 
target the 50th percentile of total compensation for such similarly situated employees. 

(4) If - and only if - grants of incentives are appropriate in light of a company's specific 
circumstances, and a particular executive achieves objective performance metrics developed and reviewed 
in consultation with the Special Master, the executive may be eligible for a long-term incentive grant.  
These incentives must be granted in restricted stock that will be forfeited unless the employee stays with 
the company for at least three years following grant, and may only be redeemed in 25% installments for 
each 25% of the company's TARP obligations that are repaid.  Long-term incentive grants must not exceed 
one third of an executive's annual compensation. 

(5) Any and all incentive compensation paid to these employees will be subject to recovery or 
"clawback" if the payments are based on materially inaccurate financial statements, any other materially 
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inaccurate performance metrics, or if the employee is terminated due to misconduct that occurred during 
the period in which the incentive was earned. 

(6) Executives, and not companies, generally will pay for the costs of personal expenses, and 
therefore, other compensation and perquisites generally will be capped at $25,000. 

(7) Executives will provide for their retirements with wealth based on performance while they 
are employed, rather than being guaranteed substantial retirement benefits beyond those provided to 
everyday workers.  Thus, there will not be any additional accruals under SERPs or company credits to 
other non-qualified deferred compensation plans. 

In the Press Release announcing the 2010 rulings, the Special Master also provided additional 
statistics and background information regarding his specific rulings including, but not limited to the 
following: 

(a) The overall cash compensation for 2010 decreased, on average, by 33% from the amounts 
approved for 2009. 

(b)  The total compensation at AIG, GMAC and Chrysler Financial decreased, on average, by 
15% from the total compensation approved for 2009.  The Special Master noted that GM and Chrysler 
were excluded from this total due to bankruptcy restructurings that occurred in the middle of 2009.    

(c) The total cash salaries approved were $500,000 or less for 82 percent of the executives, with 
exceptions only where good cause was shown.  The Special Master noted that the companies requested 
"many more exceptions" than were approved. 

(d) 84 percent of the executives included in the 2009 rulings remain with the companies in early 
2010, which the Special Master interpreted to mean that they are still working to create the long-term value 
that will help the companies repay taxpayers.  This was one of the concerns when the Special Master's 
2009 rulings were first issued in October 2009 - there was widespread speculation that many executives 
would simply go work for other companies that are not subject to the TARP restrictions.  Although it 
appears there has not been a major exodus of the top 25 executives, it has been less than 5 months since the 
Special Master issued his initial rulings.  Only additional time will tell what the ultimate impact of these 
rulings will be on the executives at the five remaining firms covered by the rulings. 

The Special Master also noted that he has succeeded in making sure that AIG Financial Products 
executives repaid the entire $45 million they pledged to give back from previous bonuses and that, with 
one exception, cash salaries at AIG Financial Products will stay frozen for 2010.  In addition, in a 
fundamental shift from the guaranteed bonuses of the past, all other pay at AIG Financial Products will be 
in the form of stock that must be held over time - to ensure that executives work for long-term taxpayer 
value rather than short-term gains.   

Review of Past Compensation Payments 

The Special Master also issued a letter to all 419 firms that received TARP assistance prior to 
February 17, 2009, requesting information on compensation paid to the top 25 executives prior to that date 
(the "Look Back Letter").  The Special Master explained that, as required by the American Recovery and 
Reinvestment Act of 2009, he will review those payments to determine whether any payment was contrary 
to the public interest, and if so, will seek to negotiate reimbursements to the federal government.   

He noted that, to limit the burden on community banks that participated in TARP, he is requesting 
information only on payments to executives who earned over $500,000 a year.  The 419 firms must 
respond to the Special Master within 30 days (i.e., no later than April 22, 2010).   
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Future Activity 

The Special Master is also required to review the proposed compensation structures for the 26 
through 100 most highly compensated executives of the five remaining firms that received exceptional 
assistance.  This review of the "second tier" of executives is different from the review of the top 25 
executives because the Special Master is not required to make individual payment determinations; rather, 
the Special Master must determine only whether the proposed compensation structures will or may result in 
payments that are consistent with the purposes of TARP, or are otherwise contrary to the public interest.  
The companies and their independent compensation committees have the flexibility to assess individual 
performance and set individual levels of pay for this second tier of executives, but only using the structures 
and methods approved by the Special Master. 

He issued his rulings for 2009 with respect to this second tier of executives earlier this year (see our 
Bulletin No. 10-22).  The compensation structures ultimately approved by the Special Master for the 
second tier of executives were similar to the final 2009 compensation packages approved for the top 25 
executives.  He will be issuing his 2010 rulings for this second tier of executives at some point in the 
future, and based on his 2010 rulings for the top 25 executives, it is anticipated that the 2010 rulings for the 
second tier executives will be similar to his 2009 rulings. 

When the Special Master issued his initial rulings for 2009, they represented significant changes 
from prior executive pay practices. He has now reaffirmed those initial rulings, but they apply only to the 
five remaining firms that received exceptional assistance under TARP and have not repaid the assistance.  
However, several members of Congress and the Treasury have indicated that they are considering whether 
new rules and standards should be imposed and whether they should be expanded to cover other taxpayers.  
Now that the Special Master's general principles have been reaffirmed, it may be much easier to expand 
them to cover other situations.  It is also not clear the extent to which, if any, the standards and principles 
utilized by him will become best practices for the executive compensation packages of other companies, 
particularly those in the financial services industry. 

Executive compensation continues to be under intense scrutiny by many interested parties (see our 
Bulletins Nos.  10-38; 09-108).  Only time will tell what the ultimate impact of these rulings will be on the 
executive compensation packages of the five companies and other firms.  AALU will continue to monitor 
developments in this area. 

Any AALU member who wishes to obtain a copy of the Treasury's Press Release, any of the 
Special Master specific 2010 rulings or the Look Back Letter may do so through the following means: 
(1) use hyperlink above next to “Major References,” (2) log onto the AALU website at www.aalu.org and 
enter the Member Portal and select Current Washington Report for linkage to source material or (3) email 
Anthony Raglani at raglani@aalu.org and include a reference to this Washington Report. 

 
In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 
BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 
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mailto:ruselowski@aalu.org
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THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 

MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 
 

For more information about how AALU’s advocacy efforts help protect your business and the 
advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 
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